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Brief of Defendant in Error.

PRELIMINAEY.
Before entering into the merits of this case and

mswering categorically and completely the brief for

plaintiff in error, counsel for defendant in error

ieems it his duty to call the attention of the Court to

the fact that this is the second writ of error brought

in this case, that all the issues in the case were deter-

mined in the lower court and by its jury before the

first writ of error was sued out, and long before the

mandate of this Court was filed in the low^er court,

and that this last writ of error is brought against a

judgment entered in the couit below in exact accord-

ance with the mandate of this Court. Date of verdict

ivhich closed the trial was December 23, 1895 (Rec-

ord, 18). The mandate ajjpears to have been filed in

the lower court on the seventeenth day of May, 1907

(Record, 22), and the judgment, to which the last

writ of error is directed was made the seventeenth

and filed the twenty-fourth day of May, 1907 (Record,

22). The last writ of error was issued June 25, 1907

(Record, 485).

The judgment to which the first writ of error

was directed was a judgment of dismissal for alleged

want of capacity in the plaintiff to sue, entered upon

a motion in arrest of judgment after verdict (Record,

464-469). It was not a judgment upon a demurrer

or plea which might have separated the issues in the



case. There were no proceediyigs in the court helow

subsequent to the mandate, except the entry and fil-

ing of a judgment in exact accordance with the man-

date of this Court, the settlement, certification and

filing of a new bill of exceptions, and the other usual

proceedings to bring up the case again to this court.

Now, what does a second writ of error bring up to

the Api^ellate Court? Mr. Justice Clifford, speak-

ing for the Court in Tyler v. Maguire, 17 Wall. 253-

294, says :

*

' Second appeals or writs of error are al-

lowed, but the rule is universal that the}" bring up

only the proceedings subsequent to the mandate.

* * * Rehearings are never granted where a final

decree has been entered and the mandate sent down,

unless the application is made at 'the same term, ex-

cept in cases of fraud. Appellate power is exercised

over the proceedings of subordinate courts, and not

over the judgments or decrees of the appellate court.

* * * Brought here, as the cause is, by a second

writ of error, it is settled law in this court that noth-

ing is brought up for re-examination and revision ex-

cept the proceedings of the subordinate court subse-

quent to the 7nandate/^ citing many cases, even going

back to the beginning of the last century, to Cranch

and Wheaton. Again: "A second appeal or writ of

error will be dismissed, if it appear that the decree

below was entered in exact accordance with the man-

date, and that no subsequent proceedings have been

taken." Mackall, Jr., v. Richards et al., 116 U. S.

45, opinion by Mr. C. J. Waite, who quotes a previous

d-ecision of the Supreme Court to the same effect,

which gives the following reason for it: "Such a de-



cree, when entered, is, in effect, oiir decree, and the

appeal would be from ourselves to ourselves." But
the authorities on this point are too numerous to

mention. It will be sufficient to cite, besides what

have already been cited, two late decisions of the

United States Circuit Courts of Appeals—McCourt

et al. V. Sengers-Bigger, 150 Fed. 102, 102, 8th Cir-

cuit, Sept. 24, 1906, and Wright v. Gorman Wright

Co. et al., 152 Fed. 408, 4th Circuit, March 12, 1907.

In the case of the Guarantee Co. of N. A. v. Phoenix

Ins. Co. of Brooklyn, N. Y., 124 Fed. 170, 8th Cir-

cuit, July 27, 1903, a second writ of error was held

maintainable, "because the defendant could not have

maintained a writ to challenge the former judgment

in its favor, and it could not have assigned the rul-

ings of which it complained as cross-errors under the

first writ." In that case the Court puts its decision

upon the ground that issues that were not decided

upon the first writ are not res judicata, and can ])e

brought up on a subsequent writ, although it admits,

which is of course the law, that the first judgment,

like the final decision of every court which has juris-

diction of the matters and parties it judges, i-endered

every question which was litigated and every question

which might have been raised and determined at the

time of the hearing of the former writ of error, res

judicata between the parties to it, citing James v.

Germania Iron Co., 107 Fed. 397, 617. Is it ix)ssil)le

that this Circuit Court of Appeals (and not our own

Circuit Court of Appeals, either) case can overinile all

the Supreme Couit cases that hold that second ap-
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peals, or writs of error, bring up only the proceedings

subsequent to the mandate^ and that no ivrit of error

lies to a judgment entered in exact accordance ivith

the mandate"^ Has not this rule, in the language of

.the learned Judge who decided the Guarantee Co.

case, *'been in force so many years that it is not now

a matter of reason, but a question of practice" "to be

determined not by an independent consideration and

decision of what the rule ought to be, but by a view

of the precedents in the National courts which dis-

close the practice thait has been and is prcA^ailing in

those courts"*? Besides, under the learned judge's

sound definition of res judicata, if the defendant in

the court below wanted to make every issue in that

court res judicata in this court, it should have let

judgment be entered upon the verdict and then taken

out its writ of error.

Then all the issues in the case, not only ''might

have been," but would have been, ''raised and deter-

mined." Perhaps it wanted to avoid the burden of

taking up the whole case.

All the issues in the case would have been decided

upon the first writ, if defendant had not prevented

judgment from being entered upon the verdict, until

this Court ordered it to be entered (Record, 464-469,

and 17-22). Can one case be split up into several for

this Court to consider and decide and counsel take

advantage of their own mistakes ? The Courts, and,

according to the proverb, the gods, help onlij those

who help themselves.
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Since there are in this case no proceedings subse-

quent to the mandate, to which this writ can apply,

will not this Court dismiss it with costs, and affii-m the

judgment of the court below entered in exact accord-

ance with the mandate of this Court?

ON THE MERITS.

STATEMENT OF THE CASE.

The complaint (3) alleges, and the uncontradicted

evidence (24 to 230, incl.) shows, that while plaintiff's

intestate was sinking the main shaft of defendant's

mine, defendant was conducting, over said intestate 's

head, the work of hoisting ore to be ciiished by its

stamp-mill; said work of hoisting was being con-

ducted by means of an ore skip or bucket attached to

a cable, the latter passing up the perpendicular shaft

of the mine to a point about sixt}^ feet above the sur-

face of the ground and directly over the mouth or

collar of the shaft; at which point the cable ran over

a sheave-wheel there situated and thence to a drum

around which it was wound by the action of steam

;

that, while the parties were so engaged the sheave-

wheel broke, the cable parted and skip loaded with

ore fell upon plaintiff's intestate, killing him in-

stantly.

The complaint further alleges and the evidence

shows, we contend, that the sheave-wheel was known

by defendant (plaintiff in error) to be defective, and

should not have been used—that its use was negli-

gence and that that negligence caused the fatality.

Defendant below denied negligence and contended
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(a) that the wheel was not defective; (b) that it was

not shown that the wheel broke because of the defect

;

(c) that even if both these things were shown, jet it

had erected bulkheads over the men.

The case was free from any question of contribu-

tory negligence, fault of fellow-ser\^ant or act of

God ; there was no contention that the wheel did not

break, nor that the cable did not part, nor that the

skip did not fall, nor that plaintiff's intestate was

not killed by the falling skip. It was admitted by

defendant below that the wheel had been broken, and

that it had been patched and restored to use (329) by

order of the assistant superintendent in charge, and

that he was aware that the decedent was in the bot-

tom of the shaft sinking (329). There is here the

question of the negligence of defendant and its agency

in causing the fatality.

Plaintiff recovered a verdict for $10,000 (463).

Defendant moved for a new trial on several grounds

(465), one of which was the alleged void appointment

of plaintiff as administrator, and at same time it

moved in arrest of judgment on the sole ground of

said alleged void appointment (464). The trial

Court overruled the first, but sustained the last men-

tioned motion and dismissed the action (466).

Plaintiff below then removed the cause by writ of

error to this Count. This Court reversed the judg-

ment of dismissal and remanded the cause for judg-

m-ent on the verdict (148 Fed. 808). Judgment on

the mandate in accordance with the verdict having

been entered (17), now defendant below seeks by this
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wri(t of error to have the verdict and other pmceed-

ings at the trial reviewed.

POINTS, ARGUMENT AND AUTHORITIES.
Assignments of Error No. VII and VIII (475-476).

The decisive assignments of error are the Vllth

and Vlllth, viz.: ''The Court erred in overniling

and denying the motion of defendant made at the con-

elusion of the whole evidence praying the Court to

direct the jury to return a verdict for defendant."

Said motion is found on page 429 et seq.

Ansirer.

The first ground of tlie ^notion has been decided

by this Court in this case adversely to defendant

(plaintiff in error) and is not in issue here. (148

Fed. 808.)

The second ground of the motion is insufficient be-

cause a defective cable is one only of the particulai'S

of negligence alleged.

The third ground of the motion, viz., "there is no

evidence tending to show that defendant was guilty

of negligence in failing to put a reasonably safe and

suitable bulkhead in the shaft beneath the skip" can-

not be sustained because

:

The complaint alleged and the evidence showerl

that defendant used the defective slieave-wheel

without having erected in the shaft breaks or

bulkheads of sufficient size to prevent objects

from falling down the shaft and injuring the per-

sons at the bottom. The evidence on behalf of

plaintiff established that defendant's negligence
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set in motion the deadly skip ; that the killing of

plaintiff's intestate was the result—and that

there were no sufficient breaks or bulkheads

—

indeed, there was no evidence on the part of

plaintiff that there were any breaks or bulkheads

at all. (If, as a matter of fact, there had been

any sufficient breaks or bulkheads decedent would

not have been injured. On this particular point

res ipsa loquitur in a literal if not in a legal

sense.) Plaintiff having established that de-

fendant's negligence set in motion the agency of

destruction, the duty then devolved upon defend-

ant to show what, if any, precautions it took to

control that motion and to prevent injury—nay,

further, it must show that those precautions were

reasonable. It would be no defense for defend-

ant to show merely that it did "something" un-

less that "something" were reasonably adapted

to the prevention of injurious consequences.

Defendant, it is true, introduce<:l evidence of a

bulkhead made of three 12"xl2" timbers, but

it totally failed to show that the bulkhead shown

in evidence was a usual bulkhead, or was, or was

thought to be, reasonably sufficient. That Inilk-

head was not even designed to stop a falling skip

(343-4). What, if any, reason was there to

think that three sticks of timber 12"xl2" set

across the shaft at the 750 level would stop a

loaded skip weighing 10,500 pounds (31-32) fall-

ing upon it from a height of alx)ut 650 feet (30) '?
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The momentum, the force of impact, of such a

blow must have been tremendous. These sticks

of timber were but as so many matches. (And

yet the Court instructed the jury that "a reason-

bly sufficient bulkhead was constmcted in the

shaft" [456].) It was entirely the province of

defendant to exculpate itself, if possible, and it

was for the jury to determine the sufficiency of

the attempted exculpation, for the evidence on

behalf of plaintiff certainly established a prima

facie case of negligence.

VI Thompson's Commentaries on Law pf Neg-

ligence, par. 7697, p. 659, 2d Edition; Id.,

par. 7719 p. 668.

Besides: the actual insufficiency of the hulk-

head was the allegation of the complaint, and

that was alleged merely as a fact attending or ag-

gravating the offense of the use of the patched

sheave ; it was not alleged as a particular act of

negligence in itself. Plaintiff piwed the use

of the broken sheave-wheel and the actual in-

sufficiency of the bulkhead; if, then, defendant

had proven a reasonahly sufficient bulkhead as

bearing upon the question of reasonable precau-

tion, perhaps the verdict would have been other-

wise. The Couit cannot assiune the bulkhead to

have been reasonably sufficient when there is no

e^ddence to that effect and when the very occur-

rence of the accident shows it to have been insuffi-

cient in fact. But, even "if plaintiff [had] al-

leged negligence in respect of defects in the rope
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and also in the safety clutches (or bulldiead)

it is not necessary to prove negligence as to

both."

Diamond Black Coal Co. v. Edmonson, 43 N.

E. 242, "although the accident could not occur

without the co-operation of broken rope and non-

operating safety clutches (insufficient bulk-

head)."

Idem, 243.

The fourth ground of the motion (430) is '^because

the evidence conclusively shows that the sheave-wheel,

the breaking of which was the primary cause of the

accident, was a reasonably safe and suitable appliance

for the purpose for which it was being used." Now,

what is the evidence on this point? A short time be-

fore the casualty, a piece broke out of one of the

flanges of the wheel. Nelson (132-133) and Taylor

(81-82-83) describe this break; defendant, with

knowledge that the men were working in the bottom

of the shaft (Kinzie, 329-331), caused the break to

be patched and the wheel restored to use (Taylor, 81-

82-83). The wheel should not have ])een repaired

at all (Angell, 204 to 209 inch). Certainly there was

evide7i<?e that it was not repaired in a proper way

(Hefele, 155; Thomas, 169). The wheel so broken

and repaired is not a fit or suitable instrumentality

(Hefele, 153 to 158 incl.; Thomas, 166 to 169 inch:

Angell, 204 to 209 inch).

But counsel contends that Hefele and Thomas testi-

fied on the assmnption that the wheel was cast iron,
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and that the evidence shows it to have been cast steel,

and this leads to a consideration of the question as to

whether or not there was

Evidence that Wheel teas Cast Iron?

Hegestrom, who cleaned out the shaft after the ac-

cident and found the broken out piece of the sheave,

says, "something about two feet long with a patch

on the cast iron piece and a broken spoke " (123).

Angell installed the hoisting plant of the Treadwell

mine in 1898—the sheave-wheels were of cast iron

(199). He returned in 1901 at a time when Kinzie

was assistant superintendent—the wheels were of cast

iron then (201) ; hoisting sheaves for mines are

usually made of cast iron (200) ; during all the times

he has been at Treadwell never saw hoisting sheaves

of anything but cast iron (215-216). Kinzie swears

that the identical wheel had been there ever since he

first came (344) ; it was in the gallows frame being

used in the operation of the mine (346) (46) ;
the

wheel that was in use at the time of the accident was

of the same kind, diameter and make as was formerly

used (46-51).

No one swears that this particular wheel was differ-

ent from the ordinary (200). Kinzie qualifies his

testimony by "to the best of my knowledge and be-

lief" (334). With full knowledge "that the com-

position of the wheel was a material factor in the

case," he says he had it melted and its identity de-

stroyed (328-329).

The testimony of Hefele and Thomas went to the

jury under instructions that said testimony should be
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disregarded if the jury did not believe from the evi-

dence that the wheel was cast iron (Instruction

XXIII, p. 459). They may have disregarded that

testimony entirely and found a verdict upon the testi-

mony of Angell, who swore that it would make

No Difference tvhether the wheel ivere of cast iron

or cast steel (207).

It should not be repaired at all—he would throw

it aw^ay.

The ffth ground of the motion is "The evidence

failed to show causal connection between the alleged

defects in the sheave-wheel and the accident" to

which we reply:

A short time after the wheel had been restored to

use it broke again: on this occasion about three feet

of the perimeter of the wheel broke out; one end of

the break being through the rivet holes of the patched

piece (Taylor, 114 to 119, inch Ex. 13, p. 438). The

breaking out of the portion of the perimeter was due

to the foraier break and the way in which it had

been repaired. "If that is so, there is no doubt it

was on account of the patch not being X3ut on in the

right way '

' (Hefele, 157 ) .
"Why certainly it would

cause the breaking of the wheel" (Thomas, 168).

Angell testified that wiien a sheave-wheel is bix)ken

as this was, through the flange below the top of the

cable, there is no way of "computing or calculating

or estimating" how much it would bear even though

it had previously been a good wheel (206). If the

perimeter of the wheel breaks, "the cable would

naturally drop to the shaft (Taylor, 114-116), and it
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would be liable to break it" (Angell, 207-208; Hefele,

156; Pillsbury, 141-142), or the cable "might catch

on the edge of the flange" and it would be liable to

snap the cable right off (Hefele, 156).

Here was shown an efficient and adequate cause.

It may be deemed the real and approximate cause,

unless another and inten^ening cause is shown.

Davis V. Mercer L. Co., 73 ¥. E. 899.

Hartvig v. N. P. R. R. Co., 25 P. R. 358.

21 Am. & Eng. Ency. Law, 516.

Counsel for defendant below sought to bring this

case within the principle of Patton v. T. P. Ry. Co.,

179 U. S. 658, but it is apparent that the facts in the

two oases are entirely different. That case holds that

where the testimony shows that one of two or more

acts caused the accident, for some of which defendant

is, and for some of which it is not, liable, it is not per-

mitted that the jury should guess between them and
'

' find that the negligence of the emploj^er was the real

cause when there is no satisfactory foundation in the

testimony for that conclusion." Here the only testi-

mony of the existence of anything which could have

caused the accident is the testimony as to the broken

sheave-wheel, and for the jury t)0 ignore that testi-

mony and grope after some fanciful cause would be to

do the very thing which the Patton case inhibits.

Kinzie, when asked ''What, in your opinion, could

have caused a break at that point," sa^'S (320) : "I

think it was a case of overwinding or it was hit by

the skip, * * * hut I don't know that was the

case or anything ahout it; * * * one way it could
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have happened, if the skip was overloaded, and a

large piece of rock happened to be on the top, and it

should fall between the skip and the shaft and should

become wedged in there * * * possibly it hap-

pened from a latent defect" (321). This is plunging

*'with a vengeance" into the ''realm of conjecture,"

for there is no evidence of any of the things mentioned

by Kinzie. On the contrary, the evidence, inferen-

tially at least, negatives them all. Tatom, hoisting

engineer, was performing his duties in the usual and

ordinary way (30). The engine started to run away

and he saw the broken ix)pe; this was what first di-

rected his attention to the fact that something was

wrong to the skip in the shaft (30). Here was no

tugging or straining such as a "wedge-in" ro<*k

would cause, and defendant would hardly contend

that overwinding was usual, or that its trusted en-

gineer ordinarily hoisted the skip with such violence

as to shatter the sheave, and as for latent defect, not

only is there no evidence of any such defect but the

wheel was the best purchasable" "of the best and

largest manufacturers '

' (323 ) . The better the wheel

the less liability to possess latent defect. The evi-

dence does show, however, the designed use of an

instrumentality kno^vn to be defective, viz., a broken

and patched sheave-wheel liable to break again and

do injury and that it did break again and do injury.

The theories suggested by defend below are but

possibilities of which the basic facts have no founda-

tion in the evidence. "Doubtless a juiy ought not to
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be permitted to speculate, in the sence of ,^uess, be-

tween causes, when no reasonable explanation of the

injury can be found in the testimony. * * * But in

the absence of direct testimony, the simple suggestion

of theories by the defense does not reduce the jury to

mere speculation and disqualify it from detei*mining

the cause of the injury complained of."

Wabash Screen Door Co. v. Black, 126 Fed. 721-

725;

Cecil V. Am. Sheet Steel Co., 129 Fed. 542.

Certainly it is
'

' a fair inference, in the absence of

evidence to the contrary," that the use of the broken

and patched wheel was the cause of the accident.

Portland Gold Mine Co. v. Flaherty, 11 Fed. 315.

The sixth ground of the motion is because the evi-

dence shows that the place of work was reasonably

safe, and to this we reply that the specific allegations

of negligence will govern and that the allegation of

"unsafe place to work" is a mere conclusion.

Green v. Indian Gold Mine Co., 120 Fed. 715.

Defendant in error relies, as showing tthis assign-

ment of error to be without merit, upon the testimony

of Tatom (24), Peterson (55), Kinzie (42), Taylor

(68), Nelson (131), Hegestrom (122), Pillslmry

(137), Hefele (150), Thomas (164), Angeli (195),

Kinzie (307).
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Assignment of Error No. I (473).

Admission in evidence of the deposition of Knute

Hanson.

Answer.

(a) The foundation was sufficient (62 to 68. incl.).

(b) The question will not be reviewed except for

ajDuse of discretion.

(c) The testimony was cumulative only to that of

w^itness Peterson (55 to 59, inch).

Assignment of Error No. II (474).

Admission of Plaintiff's Exhil)it Xo. 9.

Answer.

(a) The exhibit was not offered "as being an ab-

solutely correct representation" of the sheave-wheel

in question, **but for tlie pur]>ose of showing the gen-

eral nature of a sheave-wheel, " the jury being pre-

sumably ignorant of what a sheave-wheel resembled

(28-29).

(b) The exhibit does not essentially differ from

Exhibits **E" and "F" introduced by defendant.

Assignment of Error No. Ill (474).

Admission of Plaintiff's Exhibit No. 10.

Answer.

(a) Not chiimed that it is aught Init a representa-

tion of "the general plan of operation of that cable

and hoist." "It is as close as a person could come

to it without measuring. " "I will admit it simply as

a general representation of the relative position of

the machinery and things" (70 to 74, inch).
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(b) It must have been a fakly accurate repre-

sentation, for it was not controverted.

Assignment of Error No. IV (474).

Admission of Plaintiff's Exhibit No. 11.

Answer.

Same as to Assignment No. Ill supra.

Assignment of Error No. V (474).

Admission of Plaintiff's Exhibit No. 13.

Anstver.

Taylor took down the broken wheel and crated it

(80-81)—was more familiar with it than others (91

bottom).

Assignment of Error No. VI (474).

Angell's qualifications.

Answer.

(a) These qualifications are found pp. 196 to 204,

and were substantially as follows: Is 37 years of

age ; machinist by occupation ; served 4 years' appren-

ticeship with Golden State Miner's Iron Works of

San Francisco, manufacturers of hoisting machinery,

sheave-wheels, etc.; after apprenticeship continued

for 2 years, as a journeyman, with said concern, dur-

ing which time he did general work of all kinds, hand-

ling sheave-wheels and hoisting machinery generally.

Was machinist at Apollo Mine on Unga Island, Alas-

ka, a mine similar to Treadwell; was there fmm '92

to 97; then handled plant of a steam laundry at

Juneau; then at Treadwell Mine of defendant com-

pany, as a machinist; 2 years there; was erecting

machinist of defendant's 300 and 700 mills; was then
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employed in White Pass and Yukon R. R. shops at

Skagway ; then back to Treadwell as Master Mechanic

under Joseph McDonald and R. A. Kinzie; then in

White Pass R. R. shops at Skagway; next in defend-

ant's machine-shops at Treadwell from 1901 to early

spring of 1903 ; understands how a hoist is operated

;

understands how the strain comes on hoisting machin-

ery; has worked on the sheave-wheels at Treadwell;

installed the hoist at Treadwell in fall of 1898.

(b) The sufficiency of qualifications for expert

testimony is in discretion of the trial Court ; not to be

reviewed except for abuse.

Assignments of Error VII, VIII (475).

Insufficiency of the Evidence.

Avswer.

See page 20 et seq., of this brief.

Assignments of Error IX, X, XI, XII {476 to 479

inch)

Refusal to give certain requested instructions.

Ansiver.

(a) In no instance was the refusal excepted to

(445, Memorandum).

(b) The refused instruction mentioned in Assign-

ment No. IX (476) was correctly given in Instiniction

No. XV (455).

(c) Of the refused instruction mentioned in As-

signment No. X part is not the law and part is in-

applicable under the evidence, viz. : If the wheel was

known to be defective and liable to cause injury, it



19

may be a matter of wonder, but cannot be a matter of

excuse, that no accident bad previously happened.

VI Thompson's Commentaries on the Law of

Negligence, par. 7658, p. 643.

This part, therefore, is not the law.

There is no question here of latent defect or in-

sufficient inspection. Plaintiff admitted that the

wheel was a safe and suitable one, originally, but it

had been broken, repaired and restored to use (331) ;

the issue was '

' Should it have been repaired at all

—

was it properly repaired."

(d) The refused instruction mentioned in Assign-

ment No. XI (477) is substantially given in Instruc-

tion No. XXIV (459-460).

(e) The refused instruction mentioned in Assign-

ment No. XII (478) is substantially the same as that

mentioned in Assignment No. X (476) noticed above.

(f) The charge as a whole certainly leaves noth-

ing for plaintiff in error to complain of (446 to 463,

inch).

Assignment of Error No. XIII (479).

Eefusing new trial on account of vicious ( ?) argu-

ment.

Anstuer.

(a) Action of trial Court on motion for new trial

is not reviewable except for abuse of discretion.

(b) The facts as to so-called vicious argument

of counsel (432) (500) show no harm done-the

objectionable remarks were withdrawn and not re-

peated-the jury was properly instructed as to them.
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Assignment of Error No. XIV (479).

"Error of the Court in overruling motion for new

trial for the purpose of giving plaintiff an opportuni-

ty to test the question of his capacity to sue."

Answer.

It is thus plaintiff in error seeks to raise the ques-

tion of ''abuse of discretion" in the action of the

Court denying the motion for a new trial. Unfor-

tunately for the contention the record is full, clear,

convincing. It affirmatively appeal's that the motion

for a new trial was denied on its merits. The Court

did not think, and would not have granted a new trial

on the ground, that the remarks of counsel vitiated

the verdict, or that the verdict was excessive or that

the evidence was insufficient. On the contrary, the

order (466) and opinion (494. ct seq.) ^of the Court

denying said motion plainly show that nil the above-

mentioned grounds of said motions were thoroughly

considered and overruled. Notwithstanding this, the

trial Court, consistent with its view of the law on the

question of capacity to sue, might have granted a

new trial on that ground alone, had not defendant

below, on that ground alone, moved in ari-est of judg-

ment. By granting defendant's motion in arrest

and denying its motion for a new trial, the Court was

enabled to give complete and exact expression to its

views : the effect was to enable plaintiff below to have

reviewed by this Court the sole error of which he

complained (viz., the denial to him of the just fruit of

his verdict, to wit, a judgment) without the trouble

and expense of a new trial and consequent nonsuit

and appeal therefrom—a proceeding to which he
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would probably have been subjected except for de-

fendant's gracious Motion in Arrest.

Assignment of Error No. XV (480).

Verdict and judgment not supported by the evidence.

Answer.

(a) If this mean excessiveness of the damages, the

question is not reviewable, 113 Fed. 923-925 : 153 Fed.

511-514, and cases too numerous to be mentioned,

found on p. 562, par. 402, Vol. 1, Fed. Rep. Dig.

Respectfully submitted,

R. W. JENNINGS,
Z. R. CHENEY,

Attorneys for Defendant in Error.

L. S. B. SAWYER,
Of Counsel.




